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Dear Mr. Caton:

Yesterday, P. Rosario, representing the Office of the Attorney General of the State of
Connecticut, S. Harms, M. Evans and I, representing NYNEX Corporation, met with
A. Katz, J. Kaufinan, J. Buchanan and B. Ramano ofthe Commission's Cable Services
Bureau to discuss the "low penetration systems" issue in the above referenced proceeding.

The meeting opened with a general review by Mr. Rosario of the "Connecticut
experience", which would support a conclusion with respect to that state, that
implementation of the Commission's rate regulations has not achieved the objectives set
out by Congress in the Cable Television Consumer Protection and Competition Act of
1992.

The attached material served as the basis for the ensuing discussion regarding the
Commission's discretion to exclude the rates oflow penetration systems from its cable rate
benchmark. Questions on this matter should be directed to me at the address or telephone
number shown above.
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DIll POI.." 011 .XOLUDIMG 'I'D Mil.. OJ'
LOW nOTUoTIOM IYITIIIS PROII DB CULl U'l'B B••C1DIAIUt

1. Tn' §tAt~'1 Mandata tg Eradigate Coble's MArket power
ReQUira. the commillicm to Exclude th. Rates of Low
p,n.tration aYltlm& trom the competitive Bencbmart.

o On. of the Cabl. Act's funda.ental Objectives 1s to
"ensure that cable tel.vi,ion operatore do not have
undue market power vis-a-vis ••• consumers."
Cabl. Act I 2(b) (5).

o Congress rec09nized that, where "a cabl. Iyatem
faCIa no local competition," the "result 1. undu.
mark.t pow.r for the cabl. operator as compar.d to
that of consum.r. And vid.o proqrAIDJD,ra." CAble Aot
§ 2(a)(2).

o Low penetration systems face no local competition
for vid.o diltribution service.; accordingly, by
congr.II's own definition, they exercise undue
market pow.r.

o Rather than a function of local competition, the low
penetration of cable Sy8t... re8ults from high
pric.d .ervic., inoomplete cable plant, low
community demand tor cabl., and reports of poor
service.

o It is .vid.nt from the exorbitant rat., charged by
low p.n.tration ayatema that they exercise market
power. The Commi••ion's own study shows that these
,y,t.ms' rat•• are lOt higher than even those of
monopoly systems.

o By inClUding low penetration 8y.tem. in itl
benchmark calculation., the Commission will lock
into the rat. structure the effects of unaue mark.t
power -- the very .vil the statute was intended to
eradicate.

~. Th' Commi.sion N••d Ngt Inglude Low Penetration Svstem.
in the Benchmark Simply B'CAU" TbIY Are EDQomgAssed
Within the pefinition ot "Effectiye Competitign,"

o Tb. Cabl. Act requir•• only that, when establishing
its rate sch.me, the Commission "take into account"
(among other factors) the rate. of cable operators
sUbj.ct to "etfective co.petition," which by
statutory definition inclUde. low penetration
systems. Cabl. Act I 2(b)(5).



o The lan~uaqe "take into account" plainly denotes a
balancin~ and evaluative proce•• calculated to
achieve the overriding Congre.sional qoa1 of
ensuring that cable rates are reasonable.

o The court. have repeatedly held that, where a
statute specifies that an agency "take into account"
certain factors, that agency need only inform itselt
about tho•• tactors and aay ultimately qualify them
in any manner or di.regard ona or more altogether.

o The Commi••ion has already found that nothing in the
cable .tatute ".andate. that all taet.ors mu.t be
weighted equally • • • or that anyone factor or .et
of factors be qiven primary weiqht." FCC May 3,
1993, Order and Notice, 177.

o Because the Commi••ion can modity or disregard
factor. that, atter ample eon.ideration, it de•••
incompatible with ensurin; reasonable ratea, it can
exclude the rates of low penetration systems on the
qround that they di.tort the competitive benchmark.

o Congre.. deemed system. with low penetration to fall
within the re;ulatory exe.ption for syatams SUbject
to "effective competition" .erely because it feared
that rate requlation would have a disproportionate
impact on s.a11 or f1ed91inq cable operators. There
1. no evidence that, throuqh a simple cro••
reference e1.ewhere in the statute, Congress
intended the.e sy.te•• ' rates inevitably to govern
the rat.s tor other cable operator••

3. Public And Congressional critici,. ot the FCC's
Raqulatvry Schy' Proyid', Addt4 Blalon tor the
Cgmmi"10n to Rlv'r" Ita Dlci.ion to Include Low
penetration Sy.tem••

o Approximat,ly one-third of consumer. have seen their
cable rates increa.e un4er the Commi.sion's new
r,qulation••

o Congress hal .xpr••••d concern that the Commi••ion'.
rate sche.e has permitted monopoly cable system. to
continue to charge excessive prioe. or even increa••
rate. furth.r.

o Congress has 4emanded that the Commission's
regulatory .chem. provide additional conlumer
protection trom monopoly rat•••

o The Commission can help rectity the situation by
removing low pen.tration IYlt... trom the

- 2 -



oomp.~itiv. benchmark, thereby low.rinq existing
cable rat•••ubstantially.

o To the extent that an indiv14ual cabl. operator
sutters hardship from a further rollback in it.
rat•• , it can obtain adequate relief through a cost
o!-aarvic8 showinq.
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